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EXECUTIVE SUMMARY
About ADRBO
The ADR Chambers Banking Ombuds Office (ADRBO) is a national for-profit organization that
assists consumers and certain banks in resolving disputes. A part of ADR Chambers, ADRBO
offers services in both official languages and is free to consumers.
In Canada, financial institutions are required by the Bank Act to provide consumers with an
External Complaints Body (ECB) where consumers and banks can receive independent dispute
resolution services. There are two ECBs in Canada: ADRBO and the Ombudsman for Banking
Services and Investments (OBSI). Both ECBs are overseen by the Financial Consumer Agency
of Canada (FCAC), a federal institution operating under the auspices of the Department of
Finance.

Background to the Evaluation
In accordance with the Complaints (Banks, Authorized Foreign Banks and External Complaints
Bodies) Regulations under the Bank Act (the Complaints Regulations), ADRBO is required to
submit itself to an evaluation of the discharge of its functions and performance of its activities as
an ECB every five years. This requirement was introduced as part of ADRBO’s approval as an
ECB by the Minister, which occurred in June 2015. The last independent review of ADRBO
occurred in 2012 (the 2012 Audit). FCAC also conducted a review in 2020 (the FCAC Review).
This evaluation was commissioned by ADRBO and, after a Request for Proposal was issued,
Professor Poonam Puri was selected as the independent reviewer. Assisting Professor Puri is
Dina Milivojevic. Bios can be found at Appendix “A” to this report.
The independent evaluation terms of reference are attached as Appendix “B” to this report. These
terms of reference require an evaluation of the following:
1. whether the ECB demonstrates accessibility, accountability, impartiality and independence
and is discharging its functions in a transparent, effective, timely and cooperative manner as
per the Complaints Regulations and considering the Commissioner’s guidance in CG-13;
2. whether the ECB can monitor, identify and report potential non-compliance, including
reporting systemic non-compliance and systemic issues at banks;
3. the ECB’s policies regarding maintaining the independence of investigators and other
members of the Ombuds team;
4. investigators’ experience in applying and understanding of procedural fairness; whether
investigations are being conducted by knowledgeable and experienced investigators and
whether the resulting reports are clearly written, balanced, thorough, and fair;
5. how principles of active investigations are applied at each stage of the complaint review
process, ensuring that all issues that are in mandate are investigated and that due
consideration is given to all issues identified (including issues that are not fully developed or
presented by the complainant in their submission). Active investigations are described in
greater detail below and involve:
a) asking consumers questions during the intake process;
b) helping consumers articulate their complaints;
c) helping consumers understand their rights and responsibilities;
5

d) identifying relevant documentation;
e) requesting evidence from consumers and banks; and
f) providing access to resolution services at no cost without any requirement for legal
representation;
6. how principles of active investigations are applied by investigators in seeking areas of mutual
agreement; whether investigators seek to mediate files and neutrally shuttle offers between
the parties where appropriate;
7. the procedures in place to ensure the accuracy and fairness of investigations; whether both
parties to an investigation have had the opportunity to consider, challenge or contradict any
evidence; whether both parties were made aware of the nature of the submissions made by
the other party at the time of the investigation, such that the proper opportunity to present their
own case was afforded to them;
8. whether the right to be heard (audi alteram partem) of both parties to a complaint is upheld
throughout the process;
9. whether complainants have access to a process that addresses their right to be heard by way
of a comments process; and
10. the ECB’s process for the handling of matters involving non-financial harm(s) in the ECB’s
internal procedures and public-facing material.
The Complaints Regulations are attached as Appendix “C” to this report. The Commissioner’s
Guidance-13 is attached as Appendix “D” to this report. ADRBO’s Terms of Reference are
attached as Appendix “E” to this report.

Evaluation Process
We undertook three main activities to complete this evaluation.
1. File Review: We reviewed a random sampling of 100 files from ADRBO, including files that
were declared out of mandate and files for which recommendations for compensation were and
were not made.
2. Stakeholder and ADRBO Consultations: We conducted interviews with numerous external
stakeholders, including banks, industry groups and consumer groups. We also conducted an
online survey and received comment letters from stakeholders.1 To gain insight into ADRBO’s
operations, we conducted interviews with ADRBO senior management and staff, as well as many
investigators.
3. Desk Review: We conducted a careful review of ADRBO’s policies, procedures and training
materials.

Conclusions
Overall, we found that ADRBO was substantially compliant with the Complaints Regulations and
the Commissioner’s Guidance-13. Notably, ADRBO has instituted several meaningful policies
and processes since the 2020 FCAC Review. While most of these policies do not technically apply
to our evaluation as they were implemented following our review period of 2016 to 2020, where
appropriate, we note them as efforts at improvement. That said, there continues to be room for
growth, and we make recommendations to that effect.
1

One comment letter that we received was later withdrawn and therefore we did not consider its content in our analysis.
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1. HISTORY OF ADRBO & ITS CONTEXT
ADRBO was founded in 2009. It is a wholly-owned subsidiary of ADR Chambers, which appoints
ADRBO’s board and ADRBO is ultimately accountable to ADR Chambers for its operations and
FCAC for its compliance with the Complaints Regulations. At first, the only member bank was the
Royal Bank of Canada. In 2011, the TD Bank Group joined. At the time of the 2012 Audit, ADRBO
was serving only these two member banks and the consumers who used them. Since that time,
the Digital Commerce Bank joined in 2014, National Bank joined in 2017, and the Bank of Nova
Scotia (along with Scotia Trust and Tangerine) joined in 2018.
As noted above, ADRBO is one of two ECBs in Canada. ECBs play a crucial role in the financial
markets, offering independent dispute resolution services for consumers who believe they have
been harmed by their banks. The ECBs operate in a system which includes banks, regulators,
government, courts and police.

Department of Finance
Complaints (Banks, Authorized
Foreign Banks and External
Complaints Bodies) Regulations
SOR2013/48

Bank Act
S.C. 1999, c. 46

Authorizes in s. 455 (2) oversight powers to

Outlines compliance requirements to

Financial Consumer Agency of Canada Act
S.C. 2001, c. 9

Authorizes as ECBs
pursuant to section
455.01(1)

Oversees compliance
via section 2.1

Section 7 requires all ECBs
to be authorized by the
Minister of Finance

External Complaints Body (OBSI & ADRBO)

Office of the
Superintendent of
Financial
Institutions
(OSFI)

Courts
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Police

Below, we briefly outline the role of each of these actors/frameworks:
1. Department of Finance: the federal government department that oversees the Bank Act and
the relevant banking agencies, including FCAC and OSFI. Headed by the minister of finance,
the department ultimately receives instructions from the prime minister through the minister’s
mandate letter;
2. Bank Act: the legislative framework under which banks in Canada operate. Regulations are
made under the Bank Act that impact ADRBO and its member banks;
3. The Complaints Regulations: created under the Bank Act to establish the standards under
which ADRBO operates;
4. FCAC: the federal agency that has a mandate to ensure that regulated financial institutions
comply with consumer protection measures. It also plays a consumer awareness and
education function. ADRBO has reporting obligations to FCAC, and complaints about ADRBO
can be made to it;
5. ECBs: governed by the Complaints Regulations, these entities act as independent external
dispute resolution services;
6. OSFI: the primary regulator for ADRBO’s member banks. OSFI does not work on consumerrelated issues;
7. Courts: a possible tool for consumers if they are not satisfied with the results of an ADRBO
investigation, or as a stand-alone tool for seeking recovery. The courts are not an appeal route
from ADRBO; and
8. Police: in certain circumstances such as fraud or other egregious misconduct, a possible
avenue of recourse for consumers who have been harmed.

1.1

Previous Reviews and Recommendations

1.1.1

2012 Audit

The 2012 Audit was conducted by Gordon B. Button and included an examination of 16 files
covering the fiscal years 2009/10, 2010/11 and 2011/12. Mr. Button recommended that ADRBO:
1. develop a clear policy for the guidance of contract investigators and office staff with respect
to the provision of accurate and timely updates to parties to an investigation;
2. amend the Terms of Reference to be consistent with the contents of the new covering letter
template and more clearly articulate what feedback is being sought when the draft
investigation report is provided to parties to the investigation;
3. consider providing an explanation of the relevance of the case law excerpts or contract
documents in the body of the report and attach the relative portions of the supporting
documents as appendices to the report in instances where this would lend to the clarity and
ease of understanding of the report; and
4. adopt a file maintenance and retention practice that addresses problems with file
management and documentation location.
In our analysis, we found that these recommendations have been adopted.
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1.1.2

FCAC Review

In 2020, FCAC released a review of ADRBO and OBSI titled Industry Review: The Operations of
External Complaints Bodies. The FCAC Review considered the ECBs’ complaint-handling and
effectiveness, and FCAC staff undertook many of the same steps we have undertaken, including
file review, desk review and interviews. The FCAC Review raised multiple concerns with
ADRBO’s operations, including with respect to:
1. timeliness: the FCAC Review noted that, while ADRBO resolves most complaints within the
required timeframes, there is considerable room to improve the process;
2. accessibility: the FCAC Review noted concerns about ADRBO’s initial view process and its
procedures for accepting complaints that banks have been unable to resolve within 90 days;
3. accountability: the FCAC Review noted that ADRBO is not meeting expectations for
reporting complaints lodged against it by consumers;
4. impartiality and independence: the FCAC Review noted that, while ADRBO has
implemented some of the policies and procedures necessary to meet FCAC’s expectations,
ADRBO’s procedures for ensuring that it conducts investigations in an impartial and
independent manner are neither adequately detailed or sufficiently comprehensive; and
5. effectiveness: the FCAC Review noted that ADRBO is not meeting expectations for
effectiveness. More specifically, FCAC expressed concerns regarding ADRBO’s initial view
process, training program and procedures for investigations and recommendations. The
FCAC Review noted that ADRBO is not meeting FCAC’s expectations for identifying and
reporting issues that have the potential to affect a large number of consumers (i.e., systemic
issues).
ADRBO has taken steps to address many of these concerns. The FCAC Review findings and
ADRBO’s responses are considered throughout this report where appropriate.
1.1.3 Department of Finance Consultation on Strengthening Canada’s External Complaints
Handling System
In July 2021, the Department of Finance announced its consultation on Canada’s external
complaints handling system. The review considered ADRBO and OBSI’s banking mandate. The
consultation closed in October 2021. The Department of Finance has advised that it will analyze
the feedback collected and will consider how to further strengthen the external complaint handling
system in banking.
1.1.4

Federal Budget 2022

The Canadian Government released its budget for 2022 on April 7, 2022. In it, the Government
announced its intention to introduce “targeted legislative measures to strengthen the external
complaints handling system and to put in place a single, non-profit, external complaints body to
address consumer complaints involving banks.”2

2

Canadian Federal Budget 2022, Chapter 9: Tax Fairness and Effective Government, available at
https://budget.gc.ca/2022/report-rapport/chap9-en.html#2022-2.
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2. SUMMARY OF RECOMMENDATIONS
Throughout the report, we present the recommendations from our file review, desk review and
interviews. Overall, we found that ADRBO was substantially compliant with the Complaints
Regulations and Commissioner’s Guidance-13. For convenience, we include all our
recommendations in list format here.

Governance Recommendations
1. ADRBO should increase its board by two members for a total of six. Board members should
be appointed based on a skills matrix that sets out the skills that the board needs, including
relevant experience with the industry sectors and stakeholder groups ADRBO serves.
2. ADRBO should remove ‘man’ from formal titles (creating, for example, a CEO &
Ombudsperson role).

Operational Recommendations
3. ADRBO should begin counting the 120-day investigation target when the consumer submits
the required documentation (namely, the proof of escalation, completed Complaint
Submission Form and signed Consent and Confidentiality Agreement) to ADRBO, not when
the file is ready for investigation. In making this recommendation, we acknowledge that much
of the delay is not entirely within ADRBO’s control.
4. ADRBO should take measures to reduce consumer attrition. FCAC and ADRBO should
convene a dialogue with banks to determine measures to reduce attrition for consumers who
receive a negative determination from the bank. ADRBO should also work with consumer
groups to determine how to reduce attrition.
5. ADRBO should add more information about limitation periods to the Consent and
Confidentiality Agreement sent to consumers. Specifically, ADRBO should include:
a. information about the limitation periods in each province; and
b. language indicating the “ought to have known” standard for limitation periods.
6. ADRBO should use an interview template whereby the notes contain both the question and
the answer.
7. ADRBO should institute a reconsideration process whereby:
a. consumers who wish to have their files reconsidered submit a reconsideration form;
b. the Deputy Ombudsman or Ombudsman reviews the form and decides whether the
file should proceed to reconsideration; and
c. if so, a non-conflicted ADRBO investigator reviews the process and decision of the
original investigator.
8. ADRBO should engage an external expert to conduct annual reviews of a randomized
selection of anonymized files.
10

9. ADRBO should continue to strengthen its procedures for finding cases to be out of mandate
at the initial view stage, and should provide training to its investigators on how to handle the
expanded scope of cases they may see as a result of the change to ADRBO’s initial view
policy.
10. ADRBO should strengthen its procedures for investigating and reporting complaints, and
should implement procedures for assessing complaints made against it to determine whether
they raise a systemic compliance issue.
11. ADRBO should work with FCAC to review and improve the systemic issue reporting system,
including possibly by:
a. amending the definition of systemic issue;
b. requiring ADRBO to report repeated systemic issues year-after-year, even if the
same issue was identified in prior years; and
c. ensuring more robust communication between FCAC and ADRBO once a systemic
issue has been identified by ADRBO.
ADRBO should publicize its annual systemic issue reporting in its annual reports moving
forward, including mentioning that zero systemic issues were reported to FCAC in a given
year if that is indeed the case.
12. ADRBO should strengthen its procedures for training and evaluating investigators on real
and perceived conflicts of interest and independence.
13. ADRBO should strengthen its policies and procedures for training investigators, including
by:
a. switching from an online module-based system to an interactive training system;
b. requiring investigators to conduct general training every three years; and
c. providing training on new issues on an as needed basis.
14. ADRBO should require interviews with consumers and bank representatives to be conducted
over videoconference platform unless otherwise requested (e.g., by a consumer who prefers
telephone or is not comfortable using a computer), or unless there is another reason to
conduct the interview over the telephone. ADRBO’s senior management team should
examine whether training materials provided to investigators need to be changed to prevent
unconscious bias in video interviews.
15. ADRBO should streamline the mediation documents required to be signed by the investigator
and the parties. ADRBO should also have the consumer fill in and sign the required mediation
forms at the outset of ADRBO’s process.
16. ADRBO should reform its approach to non-financial harms and indirect financial harms in the
following ways:
a. To provide certainty, ADRBO should create multiple levels for non-financial
harm/indirect financial harm (low, medium and high), with set compensation amounts
or ranges for each one; and,
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b. When providing a determination with respect to compensation for non-financial
harm/indirect harm, ADRBO investigators should provide detailed reasons as to why
they came to their conclusion.
17. ADRBO’s board and senior management should conduct annual reviews and risk-based
compliance check-ins to ensure compliance with recently implemented policies.

Strategic Recommendations
18. ADRBO should be empowered to make awards that are binding on the firm and on the
consumer, if accepted by the consumer.
19. ADRBO should require banks to provide documents within two weeks, failing which ADRBO
should publicly report the firm’s failure to meet ADRBO’s timelines.
20. ADRBO should work with FCAC to hold discussions with the banks to determine how the preinvestigation collection of documents can be made timelier.

Value Added and Awareness Recommendations
21. ADRBO should consider producing a video explaining its services and work with FCAC to
require banks to distribute it to consumers who go through the internal complaint process and
do not get a satisfactory result. ADRBO should also work with FCAC to require banks to
provide link(s) to the “Make a Complaint” section of ADRBO’s website (as well as to other
important sections). Written materials should still be distributed; this will ensure multiple
modes of communicating the information and will ensure that those without email/computers
still receive written ADRBO information.
22. ADRBO should post significant policies, procedures and methodologies on its website.
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3. GOVERNANCE
3.1

Size and Composition of the Board

During our review, the board sat at four members, one of whom is president and chairman of
ADRBO, and one of whom is the consumer representative director. We feel that this is quite small
for a national entity with an important role as a dispute resolution body in the Canadian financial
system. While we do not believe that ADRBO needs special representatives (such as one from
the Canadian Bankers Association), and we recognize that ADRBO is a smaller organization than
OBSI, we still believe that a slightly larger board could provide value to ADRBO by bringing in a
greater diversity of backgrounds and experiences that could benefit the organization. For that
reason, we recommend that ADRBO’s board be increased by two members for a total of six
directors. Members should be appointed based on a skills matrix that sets out the skills that the
board needs, including relevant experience with the industry sectors and stakeholder groups
ADRBO serves. This focus on appointing individuals with the skills necessary to properly fulfill
their role as directors, rather than “representatives” to voice the concerns of a particular group, is
in line with governance best practices.
Recommendation
ADRBO should increase its board by two members for a total of six. Board members should be
appointed based on a skills matrix that sets out the skills that the board needs, including
relevant experience with the industry sectors and stakeholder groups ADRBO serves.

3.2

Ombudsman Role

The board is responsible for oversight of the Ombudsman, Deputy Ombudsman and staff of
ADRBO. The board sets the strategy for the organization, oversees policies and procedures and
ensures that operations are conducted efficiently and effectively. In turn, the Ombudsman is
accountable to the board for management of the day-to-day affairs of ADRBO. Based on our
review of ADRBO’s operations and our interviews with ADRBO leadership, we conclude that the
current management structure is effective and allows ADRBO to achieve its corporate mission.
We understand that “ombudsman” is a gender-neutral Swedish word from 1809 that translates
into “Citizen’s Representative.” Nevertheless, to promote inclusivity, we would simply recommend
that ADRBO remove ‘man’ from formal titles.
Recommendation
ADRBO should remove ‘man’ from formal titles (creating, for example, a CEO &
Ombudsperson role).
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4. FILE REVIEW
As indicated above, we examined 100 randomly selected files as part of this independent
evaluation. For each file, we reviewed extensive documentation, including all the documentation
provided by the consumer and the bank to ADRBO. We also reviewed ADRBO’s internal
investigation documents, including interview notes and final letters sent to the parties.
The issues brought before ADRBO on the included files related to fraud, mortgage complaints
and wire transfer problems, among others.
Our mandate in reviewing the files was not necessarily to ask whether we agreed with all the
findings, but to determine whether, once those findings were made, they were supported by the
evidence and were reasonable. Many of our observations are woven into this report; in this
section, we will discuss overall conclusions and some specific observations.

4.1

ADRBO’s Investigation Process

ADRBO’s website contains a step-by-step guide on how its investigations are conducted.
Consumers must first submit a Complaint Submission Form and a Consent and Confidentiality
Agreement to ADRBO. They must also provide the last response from the bank; this can be either
a decision letter, a 90-day expiration letter (indicating that the complaint was made to the bank’s
second level of complaints resolution over 90 days prior to contacting ADRBO) or other
documentation showing that 90 days has passed without a decision by the bank.
ADRBO then collects the documents before determining if the matter is within its mandate. If the
matter is out of mandate, ADRBO will send a letter to the consumer to this effect. If the matter is
within mandate, an investigation will be opened. ADRBO has a service standard to determine this
within 30 days.
ADRBO also has a service standard of approximately 60 days for investigators to complete the
investigation and submit a draft internal report to ADRBO. Draft reports are reviewed internally
and then given to each party for review, two weeks at a time, with the party that ADRBO is finding
against getting the first chance to review. The parties are given the chance to review the draft
report and provide comments and further evidence. The investigator may edit the report based
on comments they receive. The final report is given to the parties after this review and comment
process is complete.

4.2

Timeliness

Under ADRBO’s Terms of Reference, once a file is ready for investigation (i.e., once all the
necessary documents are collected), the investigator has 120 days to complete the investigation.
FCAC has made it clear that the 120-day standard is a maximum and that cases should be
decided as quickly as possible. In the files we reviewed, ADRBO met the 120-day target.
Timeliness of investigations is incredibly important for both consumers and banks. FCAC
surveyed consumers (of both OBSI and ADRBO banks, to our understanding) and found that 78%
expressed dissatisfaction with the length of time it took for a determination from an ECB. We note
that a significant portion of this dissatisfaction may stem from the multi-step process the consumer
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has already had to go through at the bank level. However, we share FCAC’s concern, and make
suggestions for improvement at the ECB-level below.
4.2.1

Pre-Investigation Delays

The FCAC Review identified delays in obtaining documents from consumers and banks as a main
area of improvement for ADRBO. Based on our file review, we share these concerns. Preinvestigation delays raise two concerns with respect to timeliness. First, the delay causes further
inconvenience to consumers, who have already been through a lengthy complaints process at
the bank before coming to ADRBO. Second, as provided in the Complaints Regulations, ADRBO
does not begin its “clock” (the 120 days) for investigations until after the file is ready for
investigation (i.e., when ADRBO has all of the information required to investigate the complaint,
including the bank file), meaning that these delays are not recorded in ADRBO’s statistics.
Based on the files we reviewed, the pre-investigation delay is mostly caused by the delay in
collecting the required documents from the banks. This observation was confirmed in our
discussions with ADRBO investigators and bank representatives. We heard from investigators
that banks took too long to produce the necessary files; one investigator suggested that banks
should have a presumptive service standard to deliver the required documents in a given
timeframe. Another investigator noted that banks tended to provide summaries of the file rather
than the underlying documents. Yet another investigator told us that he once had to contact the
bank five or six times to get all the documents needed. We heard from bank representatives that
ADRBO’s requests are too broad and that this causes delay.
Banks are required to respond to requests from regulators on an ongoing basis, on a range of
issues—we understand that they do so promptly. They should do so with ADRBO as well. We
understand that ADRBO has worked to improve pre-investigation delays since the FCAC Review,
and that it now immediately requests a bank’s full file when it opens a complaint. To assist ADRBO
in continuing to improve pre-investigation timeliness, we recommend that ADRBO establish a twoweek service standard for banks to deliver documents. We also recommend that ADRBO work
with FCAC and member banks to reduce delays.
Recommendation
ADRBO should require banks to provide documents within two weeks, failing which ADRBO
should publicly report the firm’s failure to meet ADRBO’s timelines.
Recommendation
ADRBO should work with FCAC to hold discussions with the banks to determine how the preinvestigation collection of documents can be made timelier.

4.2.2

The “Clock” Should Start Immediately

We do not believe that the 120-day clock should begin when the file is ready for investigation. We
take a consumers’ view of timeliness. From the consumers’ point of view, the complaint begins
when the complaint is filed. However, we understand that the consumers are sometimes the
cause of pre-investigation delays. We find that an appropriate balance is that a complaint begins
when the consumer submits the required documentation (namely, the proof of escalation,
15

completed Complaint Submission Form and signed Consent and Confidentiality Agreement). The
120-day clock should start to run at this point.
Recommendation
ADRBO should begin counting the 120-day investigation target when the consumer submits
the required documentation (namely, the proof of escalation, completed Complaint Submission
Form and signed Consent and Confidentiality Agreement) to ADRBO, not when the file is ready
for investigation. In making this recommendation, we acknowledge that much of the delay is
not entirely within ADRBO’s control.
With respect to timeliness, we note that ADRBO compares well against its international peers.
For example, the UK Financial Ombudsman Service, takes “up to 90 days” to handle complaints.3
In 2020-2021, the Australian Financial Complaints Authority took on average 88 days to close a
complaint. The average timelines for ADRBO to complete investigations for the review period is
reflected in the table below.
Table 1: ADRBO Timelines for Closing Investigations (2016-2020)
Year

Average Time to Close Investigation with a
Final Report (Days)
41
58
54
54
54

2020
2019
2018
2017
2016
4.2.3

Attrition

Our concerns about pre-investigation delays and the total length of investigations are part of a
broader concern we have about attrition. At all stages, there is a risk that consumers will give up
and withdraw their request for compensation. While some of the consumers who “drop off” will
have unmeritorious claims, others will have completely valid complaints that could lead to a
recommendation from ADRBO and ultimately compensation.
To get recovery through ADRBO, consumers have to determine that they have been harmed,
determine the cause, complain to their point-of-service contact, then prepare and submit a
complaint to the bank’s complaints program and go through an investigation with them (and
possibly multiple stages). Once they face the disappointment of a negative resolution from the
bank, they must then contemplate complaining to ADRBO and going through an investigation.
That investigation could take months and could, in theory, result in a recommendation that the
bank refuses to agree to (although this has never happened in practice). For consumers, this is
an exhausting and gruelling process. It is easy to see why consumers would drop off, and the
FCAC Review expressed concern about attrition: “In the survey conducted for FCAC, about two-

3

https://www.financial-ombudsman.org.uk/consumers/expect/how-long-it-takes.
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thirds (68%) of consumers chose not to escalate a complaint to an ECB after they were not
satisfied with the resolution offered by the bank’s [complaints department].”
Recommendation
ADRBO should take measures to reduce consumer attrition. FCAC and ADRBO should
convene a dialogue with banks to determine measures to reduce attrition for consumers who
receive a negative determination from the bank. ADRBO should also work with consumer
groups to determine how to reduce attrition.
Recommendation
ADRBO should consider producing a video explaining its services and work with FCAC to
require banks to distribute it to consumers who go through the internal complaint process and
do not get a satisfactory result. ADRBO should also work with FCAC to require banks to provide
link(s) to the “Make a Complaint” section of ADRBO’s website (as well as to other important
sections). Written materials should still be distributed; this will ensure multiple modes of
communicating the information and will ensure that those without email/computers still receive
written ADRBO information.

4.3

Civil Limitation Periods

If consumers wish to launch a civil lawsuit against their bank, they must do so within the limitation
period of their specific province. In the Consent & Confidentiality Agreement, ADRBO
communicates the limitation period to consumers. However, this information is not detailed
enough. We recommend that ADRBO add more information about limitation periods to the
Consent & Confidentiality Agreement, as well as the initial view letter or final investigative report
provided to the consumer. Specifically, we believe that ADRBO should provide general
information to consumers on the limitation period in each province and the “ought to have known”
standard used by courts in determining when the clock starts for limitation periods. We do not
believe that this constitutes legal advice, since ADRBO will not be advising a given consumer
about what the specific limitation period is in their case.
Recommendation
ADRBO should add more information about limitation periods to the Consent & Confidentiality
Agreement sent to consumers. Specifically, ADRBO should include:
● information about the limitation periods in each province; and
● language indicating the “ought to have known” standard for limitation periods.

4.4

Investigation Worksheet

As part of our desk review, we examined the template investigation worksheet used by ADRBO
investigators. The document is comprehensive and includes fill-in-the-blank formatting for issues
to be investigated, key party contacts, interview notes, etc. The worksheet also provides guidance
on assessing credibility and conducting interviews. With respect to assessing credibility, the
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worksheet contains useful examples for the investigators. For conducting interviews, the
worksheet includes a template preamble explaining the investigation process.

4.5

Interviews

During our file review, we carefully reviewed ADRBO investigators’ interview notes. It was difficult
for us to determine how well the interviews were conducted. Many of the interview notes appeared
disorganized. We would recommend that ADRBO use an interview template whereby the notes
contain both the question and the answer—this will allow the investigator to recall the interview
more clearly and will allow for a more meaningful review by the Deputy Ombudsman if needed.
Recommendation
ADRBO should use an interview template whereby the notes contain both the question and the
answer.

4.6

Initial View Letters

When a matter is out of mandate, ADRBO provides an “initial view letter” outlining the reasons.
ADRBO is required by its Terms of Reference to provide an initial view letter within 30 days of
receiving the information necessary to make the determination.
During our file review, we found that the initial view letters generally provided reasons for the out
of mandate decision in a comprehensive and plain-language manner. ADRBO provided the letters
within the 30-day time period in all of the cases we reviewed.

4.7

Final Investigative Reports

We reviewed the final investigative reports provided to consumers and banks at the conclusion of
the investigations. The reports were detailed and contained information about the complaint, the
investigation process, the issues and the reasons for the decision. The reports largely used plain
language, which is an important tool for accessibility.

4.8

Reconsideration/Review

During the 2016-2020 time period that is the subject of our review, ADRBO did not have a formal
reconsideration process for its files. Instead, the investigation report was sent to the parties for
comments and challenge, where they could present new evidence. The Deputy Ombudsman also
reviewed the investigation report.
The 2020 FCAC Review identified the lack of a formal reconsideration process as an area that
could use work. Since that time, ADRBO has taken positive steps to improve and formalize its
reconsideration process. However, reconsideration files are still only reviewed by the Deputy
Ombudsman who initially oversaw the case, and do not have the benefit of a fresh set of eyes.
We do not believe that the reconsideration process currently used by ADRBO is adequate. Further
formalizing and amending the reconsideration process to have an independent investigator review
the file would be a strong measure to ensure that decisions are fair and unbiased. Such a review
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must be conducted by another independent investigator; this will allow for an unbiased
perspective to be brought to the file.
Consumers should be required to submit a reconsideration form (to be developed by ADRBO)
setting out their reasoning for seeking reconsideration. This form should be reviewed by the
Deputy Ombudsman or Ombudsman, who would be responsible for making the decision as to
whether the file should be reconsidered. If approved, a new investigator would review the file.
Recommendation
ADRBO should institute a reconsideration process whereby:
● consumers who wish to have their files reconsidered submit a reconsideration form;
● the Deputy Ombudsman or Ombudsman reviews the form and decides whether the file
should proceed to reconsideration; and
● if so, a non-conflicted ADRBO investigator reviews the process and decision of the
original investigator.

4.9

Ongoing Review

ADRBO would benefit from an ongoing review of its files, conducted by an independent expert
not affiliated with ADRBO. This process will allow for continuous quality assurance. The
independent reviewer could be appointed by the board and could report on an anonymous basis
to the board and leadership team of ADRBO. The report need not be made public, though the
annual results should be shared with the independent five-year evaluators on an ongoing basis.
Recommendation
ADRBO should engage an external expert to conduct annual reviews of a randomized selection
of anonymized files.
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5. EVALUATION OF PERFORMANCE
5.1

Accessibility, Impartiality and Independence

5.1.1

Accessibility: Bilingual Services

ADRBO is a national, federally-regulated organization and it is therefore required to offer its
services in Canada’s two official languages, English and French. In order to discern whether
ADRBO is accessible to both anglophones and francophones, we reviewed ADRBO’s publicfacing documents, interviewed staff and consulted with stakeholders.
We found that ADRBO makes its services available in both official languages. ADRBO’s intake
coordinators are bilingual and there are French-speaking investigators. ADRBO’s website is fully
translated to French and its annual reports are produced in both official languages. We heard no
complaints about accessibility in French during our stakeholder outreach.
5.1.2

Accessibility: Free Services

ADRBO is required to provide its services free of charge to consumers. ADRBO has maintained
this standard and we heard no concerns from stakeholders to the contrary.
5.1.3

Accessibility: The 90-Day Letter

Under ADRBO’s Terms of Reference, a consumer who wishes to file a complaint may do so after
receiving the final decision letter from their bank’s dispute resolution office. However, if the bank
is unable to make a determination within 90 days of the consumer’s complaint, that consumer can
bring their complaint directly to ADRBO. To take this latter route, ADRBO used to require that
consumers produce a “90-day letter” from the bank before opening the matter. This presented an
accessibility concern because consumers were not always able to obtain the letter from the bank.
The FCAC Review criticized ADRBO for this practice, stating that it was out of line with both
FCAC’s own guidelines and international best practices. We agree.
Since the FCAC Review, ADRBO’s board amended the Terms of Reference to address these
concerns. The Terms of Reference now read as follows:
10. ADRBO is not deemed to commence a file until all of the information necessary
to determine whether the Complaint is within its mandate has been received. In
order for ADRBO to assess a Complaint for completeness, all of the following
conditions must apply:
…
• the Member Bank’s internal ombudsman has either (1) rejected the Complaint
in writing or (2) made a recommendation for resolution of the Complaint, but the
Complainant has not accepted it. ADRBO may also investigate a Complaint,
upon a Complainant’s request, if more than 90 days has passed since the
Complaint was received at the Member Bank’s second level of complaint
handling, no rejection or recommendation has been made, and the Complainant
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has provided documentation to ADRBO that demonstrates that the 90-day
period has expired (“90-day documentation”). [emphasis added]
This is an important step toward accessibility, and we welcome ADRBO’s action on this point.
Now, consumers may produce documentation that shows that their complaint with the bank was
made 90 days prior. A separate letter is no longer required.
5.1.4

Accessibility: Intake

The intake stage is important for accessibility—it is the first contact that ADRBO will have with the
consumer. As is discussed below with respect to principles of “active investigation”, intake
coordinators take positive steps to assist consumers at the beginning stages of the investigation
process.
Consumers need to understand the investigation process clearly from the beginning. They should
understand what the end result will look like and how the investigation will proceed. ADRBO’s
website provides details of its investigation process, and ADRBO provides an explanatory
document to consumers as a guide to help them understand ADRBO’s processes at the outset of
a complaint.

5.1.5

Accessibility: Initial View Stage

FCAC expressed serious concerns about ADRBO’s accessibility for consumers, especially at the
initial view stage. Consumer groups we spoke to echoed this concern. The primary concern had
to do with ADRBO’s former practice of finding cases to be out of mandate if the investigation was
unlikely to yield a different result than the one reached by the bank. As our review period covered
the last five years, this practice was employed in multiple files we reviewed. However, in response
to the FCAC Review, ADRBO changed its Terms of Reference so that this practice is no longer
in effect:
Original section 24: Where ADRBO believes that it is highly unlikely that an
investigation would either yield a different conclusion than the Member Bank’s
position, or result in any compensation to the Complainant, ADRBO may issue
an Initial View Letter.
New section 24: Where ADRBO believes that an investigation is not warranted
as the complaint is out of ADRBO’s mandate, ADRBO may issue an Initial View
Letter.
We welcome this change as an important step to addressing accessibility and building confidence
among consumers in ADRBO’s processes. However, it appears that this is still an area where
improvement is required.
A small number of consumer representatives noted the relatively high percentage of cases in
which ADRBO issues an initial view letter instead of conducting a full investigation. As noted
above, following the FCAC Review, in 2021 ADRBO changed its policy with respect to initial view
letters, limiting the grounds for issuing an initial view letter (rather than conducting a full
investigation) to complaints that are outside of ADRBO’s mandate. Given that these grounds are
now narrower, intuitively we would expect to see a smaller proportion of ADRBO’s files being
dismissed at the initial view stage. However, this is not borne out in the numbers.
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According to its annual reports, ADRBO issued an initial view letter in 367 of 584 complaints
(approximately 64%) in 2020. In 2021, following the change to ADRBO’s policy, it issued an initial
view letter in 548 of 732 complaints (approximately 75%) – more than in 2020. This means that
ADRBO found 75% of the cases it opened (i.e., cases that have been through the bank’s internal
complaint process and ADRBO’s case intake process) to be out of mandate. Our review covered
2016-2020, so we did not have the opportunity to review cases from 2021 to determine whether
cases are being properly determined to be out of mandate. However, the proportion of cases that
continue to be dismissed as out of mandate at the initial view stage despite the change in
ADRBO’s policy suggests this continues to be an area of concern.
Recommendation
ADRBO should continue to strengthen its procedures for finding cases to be out of mandate at
the initial view stage, and should provide training to its investigators on how to handle the
expanded scope of cases they may see as a result of the change to ADRBO’s initial view policy.

5.1.6

Impartiality and Independence

During our consultations, we heard serious concerns from consumer representatives about
ADRBO’s independence from member banks. The main point of contention was ADRBO’s forprofit model, which consumer representatives perceived as raising the spectre that ADRBO will
have a pro-bank bias. From the perspective of the consumer representatives, the banks pay the
fees that fund ADRBO’s operations, and therefore ADRBO has a financial incentive to make
recommendations in favour of the banks, since it may lose the banks’ business if it becomes too
pro-consumer. However, we note that, although OBSI is a not-for-profit organization, its member
banks and firms also fund its operations, and similar concerns could arguably be raised in a notfor-profit model.
Consumer representatives also complained that there is a lack of transparency with respect to
ADRBO’s policies and procedures. We agree. We note that OBSI has a section on its website
where it makes certain of its policies and core methodologies (such as its approaches to cheques,
disputed credit card charges, limitation periods and systemic issues) available to the public. We
recommend that ADRBO adopt a similar practice, and post its policies, procedures and core
methodologies on its website.
Recommendation
ADRBO should post significant policies, procedures and methodologies on its website.
Consumer representatives also stated that ADRBO has an incentive to drive down costs by
shortening investigations, resulting in savings for banks who pay hourly rates for investigators in
addition to the fixed fee. We did not see any evidence of this through our file review.
5.1.7

Impartiality and Independence in the Context of the Dual ECB Model

During our consultations for both OBSI and ADRBO, we heard a significant amount of concern
from consumer representatives about the dual ECB model. We are also aware of the lengthy
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public policy debates that have been ongoing for years about this model and the impacts it has
on consumers’ ability to recoup funds that they lost through no fault of their own. Among consumer
groups, we heard that ADRBO was more “pro-bank” than OBSI, and that this created an incentive
for banks to move to ADRBO.
Certain industry commenters, particularly certain ADRBO member banks, disagreed with this.
They felt the dual ECB model was effective because it gave banks the choice between two
different service providers with different processes. Some banks have moved to ADRBO, and
others have not, depending on their individual experiences. ADRBO member banks expressed
that ADRBO had certain strengths that were appreciated, such as timeliness.
It is not within our mandate for this review to consider (a) keeping the dual ECB model, (b)
abolishing one of the two existing ECBs, or (c) merging the two into a new entity. As a result, we
do not make a recommendation on this issue. We do, however, note the following based on what
we heard from stakeholders and based on our consideration of this issue.
FCAC discussed the dual ECB model in its recent review of OBSI and ADRBO. Specifically, FCAC
noted that:
the multiple-ECB…model is not consistent with international standards. It
introduces inefficiencies and increases the complexity of the external dispute
resolution system for consumers. FCAC also has concerns about how allowing
banks to choose the ECB negatively affects consumers’ perceptions of the
fairness and impartiality of the system.
…
the additional complexity and inefficiencies introduced by the multiple-ECB
model. The challenge of raising consumers' awareness about their right to
escalate a complaint is compounded when there are multiple external dispute
resolvers. ECBs are challenged to make the required investments in processes
and operations, given the relatively small number of complaint investigations
they undertake on an annual basis.
…
Regulatory supervision is more complicated and resource intensive when there
are multiple ECBs that have adopted different practices, as operational
differences can disguise compliance issues.
…
FCAC also has concerns about whether the competition between ECBs for
member banks is benefitting consumers. FCAC notes that only 2 of the large
six banks have elected to be members of the ECB that compares most
favourably to international best practices, such as promoting accessibility by
conducting active investigations.
FCAC cited the World Bank’s 2012 report entitled Resolving disputes between consumers and
financial businesses: Fundamentals for a financial ombudsman, where the international
organization warned that the competitive ombudsman model poses “severe risks to independence
and impartiality”.4

4

https://documents1.worldbank.org/curated/en/169791468233091885/pdf/699160v10ESW0P0en0Vol10F
undamentals.pdf.
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In 2021, Prime Minister Justin Trudeau published a mandate letter for Minister of Finance Chrystia
Freeland, which included the following item: “Establish a single, independent ombudsperson, with
the power to impose binding arbitration, to address consumer complaints involving banks.”5 As
noted above, the federal budget, which was tabled on April 7, 2022, announced the government’s
intention to put in place a single, non-profit ECB. The budget states:
A Fairer Banking Complaints Handling System for Canadians
Canadians deserve a fair and impartial process to address unresolved complaints with
their banks. Banks should not be able to choose the complaints handling body they
participate in, and the system should not be run on a for-profit basis. To strengthen
Canada’s external complaints handling process and enhance consumer confidence in the
system:
Budget 2022 announces the government’s intention to introduce targeted legislative
measures to strengthen the external complaints handling system and to put in place a
single, non-profit, external complaints body to address consumer complaints involving
banks.6
The current system is not intuitive, and navigating it can be confusing for consumers. For example,
a consumer with a complaint against RBC would fall within OBSI’s purview for an investment
complaint, but ADRBO’s purview for a banking complaint. This introduces confusion and
inefficiencies into the system (for example, in having to transfer a complaint from one ECB to
another) and may cause some consumers not to file a complaint at all.
In addition, there are significant differences between critical aspects of OBSI and ADRBO’s
processes and the manner in which the organizations measure their performance. One significant
difference is that OBSI’s intake does not include an initial view process. As the 2020 FCAC report
noted, according to ADRBO and OBSI’s publicly reported statistics, OBSI was about 75% more
likely than ADRBO to open a full investigation when contacted by a consumer.
Similarly, we understand that ADRBO does not include these “initial view” outcomes in its base
of consumer complaints for purposes of calculating case outcomes (i.e., the percentage of cases
in which it finds in favour of consumers), as ADRBO does not consider these cases to be findings
not in favour of the consumer. As a result, given the differences in processes and the manner in
which OBSI and ADRBO measure their performance, it is difficult to directly compare the
organizations. However, we do note that FCAC reported that it had observed that “both ECBs
recommended some reimbursement for consumers in roughly a third of the complaints they
investigated. In approximately half of those cases (12% to 15% of investigated complaints), both
ECBs found against the bank and recommended that the consumer be reimbursed for the full
amount sought. In the other half (15% to 20%), both ECBs recommended that consumers
received only a portion of what they were seeking, or arranged for a re-extension of what the
bank’s designated SCO had offered.”
We do not believe that a consumer should be prejudiced or have different rights depending on
the ECB chosen by the bank. If the multiple ECB system is to remain in place, we urge FCAC to
5

https://pm.gc.ca/en/mandate-letters/2021/12/16/deputy-prime-minister-and-minister-finance-mandateletter.
6
Canadian Federal Budget 2022, Chapter 9: Tax Fairness and Effective Government, available at
https://budget.gc.ca/2022/report-rapport/chap9-en.html#2022-2.
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require both ECBs to apply the same standards and measure their performance in the same ways
to allow for direct comparison by the government, the regulator and the public.

5.2

Monitoring and Reporting

5.2.1

Monitoring and Reporting Non-Compliance

Under the Complaints Regulations, ADRBO is required to self-monitor and self-report noncompliance with its regulatory requirements to FCAC. It must also self-report consumer
complaints against it on a quarterly basis. The FCAC Review had two main findings in this respect:
first, that ADRBO had not “self-reported any systemic or non-isolated issues of non-compliance
to FCAC [since 2015]” and that “ADRBO self-reports very few complaints” received by consumers.
ADRBO has a compliance policy and has hired a compliance officer who works to ensure that
ADRBO meets its regulatory obligations. However, the FCAC Review found that this was not an
effective program. We believe this is an area that still requires improvement, and urge ADRBO to
strengthen its procedures for investigating and reporting complaints, and to implement procedures
for assessing complaints made against it to determine whether they raise a systemic compliance
issue.
Recommendation
ADRBO should strengthen its procedures for investigating and reporting complaints, and
should implement procedures for assessing complaints made against it to determine whether
they raise a systemic compliance issue.

5.2.2

Reporting Systemic Issues

ADRBO is also required by the Complaints Regulations to report any systemic issue in the
banking sector observed in file work to FCAC. FCAC defines a systemic issue as “a compliance
issue that could affect multiple consumers and/or could potentially have market-wide implications.
Generally, these issues are deemed to not be isolated in nature (i.e., individual employee error)
and often stem from more wide-spread procedural or documentation issues within the regulated
entity.”
The “systemic issue reporting” system was widely considered inadequate by ADRBO’s
stakeholders. Moreover, the FCAC Review found that ADRBO was “falling short of FCAC’s
expectations for reporting systemic issues. While they [ADRBO and OBSI] do report systemic
issues on occasion—roughly one a year—they report far fewer systemic issues than their
counterparts in comparable jurisdictions, such as Australia.” We agree with this assessment; it is
simply not feasible that there are so few systemic issues being reported in Canada’s banking
sector. By contrast, the Australian Financial Complaints Authority (AFCA) completed 147
investigations into possible systemic issues in 2020-2021 alone.7 AFCA referred the 147 potential
systemic issues to financial firms for response and action, and based on the responses received
from these firms, it reported 55 “definite” systemic issues to regulators.

7

https://www.afca.org.au/about-afca/annual-review/2020-21/systemic-issues.
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It is important to note that AFCA’s mandate and the definition of systemic issues are considerably
different from ADRBO’s, and AFCA deals with over 75,000 complaints each year and has
approximately 40,000 members. It is also important to note that ADRBO does report other
widespread concerns that affect multiple consumers but do not fit within the systemic reporting
framework to FCAC. However, the experience of other countries suggests that reporting of
systemic issues by ADRBO to regulators is not meeting its full potential value.
Recommendation
ADRBO should work with FCAC to review and improve the systemic issue reporting system,
including possibly by:
● amending the definition of systemic issue;
● requiring ADRBO to report repeated systemic issues year-after-year, even if the same
issue was identified in prior years; and
● ensuring more robust communication between FCAC and ADRBO once a systemic
issue has been identified by ADRBO. We understand that, historically, when ADRBO
has reported a systemic issue to FCAC, FCAC has not provided any information on the
systemic issue to ADRBO.
ADRBO should publicize its annual systemic issue reporting in its annual reports moving
forward, including mentioning that zero systemic issues were reported to FCAC in a given year
if that is indeed the case.

5.3

Investigator Independence

Investigator independence, both real and perceived, is crucial for the legitimacy of ADRBO.
Consumer representatives that we spoke to did not have confidence that ADRBO’s investigators
were independent of the ECB’s member banks.
The FCAC Review noted that ADRBO relies heavily on investigator attestations with respect to
independence. We observed the same in our review: investigators are required to sign multiple
independence attestations, including individual attestations for each member bank, and swear to
a code of conduct. The FCAC Review expressed concern about the adequacy of such
attestations, and we share these concerns. We note, however, that the concerns are somewhat
mitigated by:
1. the investigators’ status as independent contractors, which means that they often have other
sources of work in addition to the work they do for ADRBO. As a result, they are not reliant on
ADRBO’s success and, by extension, their ADBRO work as their sole source of income; and
2. the fact that many of ADRBO’s investigators are trained lawyers (and, in some cases, former
judges who now act as mediators or arbitrators) with a strong understanding of conflicts of
interest.
We agree with FCAC that ADRBO could do more to ensure its investigators’ independence
through more robust training and contractor evaluations. Investigators are the main line of sight
into each individual file – they are responsible for reviewing the relevant documents, spotting the
issues and ultimately making a recommendation as to whether the consumer should be
compensated. They are also the parties’ primary point of contact throughout the file, and are
responsible for making credibility assessments that could impact the outcome of the case. The
importance of their role, and the need to combat real and perceived conflicts of interest, cannot
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be overstated. We also believe that further training and contractor evaluations would help to
combat the view that ADRBO is pro-bank.
Recommendation
ADRBO should strengthen its procedures for training and evaluating investigators on real and
perceived conflicts of interest and independence.

5.4

Investigator Skills and Experience re: Procedural Fairness

As part of our mandate, we were required to evaluate ADRBO investigators’ experience in
applying, and understanding of, procedural fairness. We evaluated whether investigations are
conducted by knowledgeable and experienced investigators who appreciate the key legal
principles and rules relevant to complaints received and whether the resulting reports are clearly
written, balanced, thorough and fair.
We interviewed most of ADRBO’s investigators and asked them about procedural fairness.
Overall, we found that they had a strong understanding of the concept. One investigator said that
they find “fairness through facts”. Another said that, while ADRBO provided training on fairness,
their understanding of fairness came from decades in litigation. Many of the investigators are
trained lawyers with mediation and arbitration experience outside of ADRBO.
As part of our desk review, we were able to review ADRBO’s investigator LearnUpon training, a
16-module online course entitled “Investigator Training | ADR Chambers—Banking Ombuds
Office (ADRBO).” Investigators must complete this training upon joining ADRBO and then every
five years. In addition, they must undergo an annual FCAC refresher course to maintain their
status as investigators.
Although the topics covered in the training are relatively comprehensive, we believe that there is
an inherent limitation to training through online modules. We think that nuanced issues of
procedural fairness would be better suited to training that involves interactive discussions, in
person or via an online videoconferencing platform, where investigators would be able to ask
questions, share previous professional experiences and have discussions about difficult cases.
However, we do understand that, since ADRBO employs an independent contractor model, newly
hired investigators need to be onboarded and trained at the time of their hiring, any time of the
year, and that it would not be feasible to hold an in-person or interactive training model each time
a new investigator joins. though we could do this for the "every 3 years" refresher, for whoever is
on our roster at that time
We believe that this could be mitigated by holding a training refresher for investigators more often,
perhaps every three years instead of five, and requiring all investigators on the roster at that time
to participate. The training should be conducted in a group setting and should be interactive.
Investigators should also receive interactive training on an as needed basis as new issues – such
as the change to ADRBO’s initial view policy – arise.
Recommendation
ADRBO should strengthen its policies and procedures for training investigators, including by:
● switching from an online module-based system to an interactive training system;
27

●
●

5.5

requiring investigators to conduct general training every three years; and
providing training on new issues on an as needed basis.

Active Investigation

Active investigation is a principle of practice that ensures that all issues are identified and
investigated. The definition of active investigation we were asked to consider by the Request for
Proposals includes the following practices:
1.
2.
3.
4.
5.
6.

asking the consumer questions during the intake process;
helping consumers articulate their complaints;
helping consumers understand their rights and responsibilities;
identifying relevant documentation;
requesting evidence from consumers and banks; and
providing access to resolution services at no cost without any requirement for legal
representation.

In its review, FCAC was clear that it considers active investigation to be a global best practice for
financial ombuds services, citing the World Bank, the OECD/G20 Task Force on Financial
Consumer Protection and the International Network for Financial Services Ombudsman
Schemes. We agree that, in order to be effective and accessible, a financial ombuds service must
play an active role in each step of the dispute resolution process for which it is involved. Based
on our review of international peers like the UK’s Financial Ombudsman Service (FOS UK) and
the AFCA, we agree that this is a global best practice which Canadian ECBs should employ.
The FCAC Review was critical of ADRBO’s active investigation practices, stating simply that
“ADRBO has not implemented the policies and procedures necessary to ensure its investigators
and intake officers actively support and guide consumers through the investigation process.”
Since the FCAC Review, ADRBO has taken steps to improve its active investigation practices.
Most notably, ADRBO adopted an Active Investigation Policy which instructs staff and
investigators to adopt the principles outlined, helping consumers formulate their complaint and
answering questions about the investigation process. Importantly, the policy requires ADRBO to
go beyond the four corners of the complaint, if necessary, e.g., by identifying new issues that the
consumer did not raise.
We found the Active Investigation Policy to be comprehensive. We would note, however, that the
policy states that all interviews should be completed over the phone. We believe that the
pandemic has shown that videoconferencing can be a strong tool in dispute resolution and
mediation. It can assist investigators in assessing credibility and can humanize the consumer,
putting a face to a name and allowing non-verbal communication to be assessed along with verbal
and written communication.
Recommendation
ADRBO should require interviews with consumers and bank representatives to be conducted
over videoconference platform unless otherwise requested (e.g., by a consumer who prefers
telephone or is not comfortable using a computer), or unless there is another reason to conduct
the interview over the telephone.
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5.6

Mediation

In its public communications, ADRBO places a significant amount of emphasis on its efforts to
mediate and facilitate settlements. For example, in its most recent annual report, ADRBO stated
that it “focused on facilitating settlements…facilitating the settlement of a record 45 files.”
ADRBO’s internal mediation policy encourages investigators to consider whether mediation is
appropriate for the case at hand. The mediation policy emphasizes that investigators should
attempt to facilitate a settlement between the parties before the investigation begins. We found
that the policy was quite comprehensive, including a step-by-step guide for investigators to
facilitate a settlement.
During our interviews with investigators, we heard that the mediation process is burdensome, with
too many forms for the investigator and parties to fill out. We agree. In our desk review, we noted
that mediations require the following forms be filled out:
1.
2.
3.
4.
5.

Mediation Assessment Form (by the investigator);
Consumer Mediation Agreement (by the consumer);
Bank Mediation Agreement (by the bank);
Agreement to Participate in Mediation Form (by all); and
Mediation Termination Form (by the investigator).

In our view, this level of documentation is unnecessary. ADRBO should streamline the mediation
documents required to be signed by the investigator and the parties. This will reduce delays in
the investigation process and lead to a better “customer experience” for both parties. ADRBO
should also have the consumer fill in and sign the required mediation forms at the outset of
ADRBO’s process.
Recommendation
ADRBO should streamline the mediation documents required to be signed by the investigator
and the parties. ADRBO should also have the consumer fill in and sign the required mediation
forms at the outset of ADRBO’s process.

5.7

Accuracy and Fairness on Substantive Matters

We reviewed the ADRBO files with a close eye to accuracy and fairness on substantive matters.
Generally, we found that ADRBO’s decisions were substantively fair and that the investigators
were accurate in their analyses. Most investigations relied on core documents, such as credit card
agreements or bank policies, to ground their decisions. When the investigators cited such policies
and agreements, or when they cited statutory or case law, we generally found these analyses to
be accurate. Generally, we found that the conclusions reached by the investigators flowed from
the evidence presented and that decisions and reasons were presented thoroughly and clearly.
However, we found files where it appeared that investigators simply adopted the bank’s position
as its decision, even using language directly from the bank’s decision document in the reasoning,
or without appearing to have consulted the policies and agreements independently to ensure
accuracy and to see the relied upon clauses in context. We also found several files where ADRBO
relied on a bank’s policy to justify its decision, but there was no evidence in the files that the
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consumers had been provided with, read, acknowledged and/or signed these documents. We
also found one case where it appears a bank’s policy was applied retroactively.
5.7.1

Assessing Credibility

In our file review, we noted that in many cases, investigators are required to perform credibility
assessments. Many cases involved “who said what” fact patterns, where the consumer and bank
representative presented starkly different recollections of events without a clear way to verify
which version was correct.
As we noted above, investigators receive resources from ADRBO outlining tips for credibility
assessments. We also heard from the investigators we interviewed that they lean on their legal
and mediation/arbitration experience, if they have it, in such scenarios.
Investigators explained to us how they determine credibility. One noted that they were “always
looking for inconsistencies” on both sides. Another noted that documents were the most important
piece of evidence, as the positions and stories of both sides could be corroborated or refuted by
the documentary record.
The difficult practice of determining credibility can be aided by videoconferencing platforms.
Currently, ADRBO investigators conduct their interviews with consumers and bank
representatives over the phone. If investigators speak to the parties over videoconference, they
will be able to examine non-verbal communication in addition to verbal communication. As
outlined above, we believe ADRBO should conduct consumer and bank interviews over a
videoconferencing platform, allowing for a stronger credibility assessment, unless there is a
reason to conduct the interview over the telephone (such as a case where the consumer does
not have access to videoconferencing software, or the investigator believes there is a likelihood
that the consumer may become verbally abusive during the interview).
Recommendation
ADRBO’s senior management team should examine whether training materials provided to
investigators need to be changed to prevent unconscious bias in video interviews.
5.7.2

Consistency of Decisions and Use of Precedents

Peer agencies internationally, such as the UK Financial Ombudsman Service, post all of their
decisions online. This allows the parties, and especially the banks, to understand how any
particular case might be approached by investigators.
We understand that, in June 2022, Bank Act requirements under the consumer protection
framework will be coming into force which will require ADRBO to post anonymized summaries of
all files where a final recommendation was made to its website. The summaries will include:
1.
2.
3.
4.

a description of the nature of the complaint;
the name of the bank;
a description of any compensation provided to the consumer; and
the reasons for the final recommendation.
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We believe this is a positive step. It will enhance transparency, promote consistency of like
decisions and increase confidence in ADRBO’s decision-making processes.

5.8

Right to be Heard

ADRBO’s investigators generally worked to ensure that both parties’ arguments and positions
were heard. In our file review, we saw evidence that investigators considered both sides’
arguments, including in interviews and in their final reports. Both sides were given the opportunity
to present their case during the investigation itself. Moreover, during the draft decision review
period, where each party has two weeks to comment on the decision, we found evidence of
vigorous advocacy by the parties that resulted in changes to the letter—both in favour of the
consumer and the bank, depending on the file. Of particular note, we found that the final
investigative reports produced by the investigators generally canvassed all issues and both sides’
positions on those issues quite comprehensively.
We did, however, find a few files where consumers complained about ADRBO’s investigation
process, alleged that ADRBO was biased in how it dispensed with the issues, or complained that
ADRBO did not address any of its complaints. Generally speaking, however, our file review
demonstrated that investigators gave both sides an opportunity to present their case and make
arguments. The fact that ADRBO did not find in a consumer’s favour in a given case does not
mean that ADRBO was biased against the consumer or that it did not consider the consumer’s
arguments.
We heard no concerns about the right to be heard in our interviews with stakeholders. In particular,
the banks found ADRBO’s investigators to be communicative, with one saying they had an “opendoor policy”.

5.9

Non-Financial Harms

ADRBO operates to restore consumers to the financial position they would have been in had they
not been harmed by bank misconduct. This would result in, for example, a consumer who was
overcharged $100 receiving $100 from the bank after an ADRBO recommendation. We heard
from consumer groups (in the context of our whole review of both OBSI and ADRBO) that
compensation for non-financial harm can be important for consumers, recognizing the stress
caused by the misconduct and the resulting lengthy dispute resolution process.
In our file review, we saw several files where consumers were compensated for non-financial
harm. In reviewing these decisions, it was not clear to us what criteria the investigators applied in
coming to this determination in some cases but not others. For example, in one case, the
investigator recommended $850 to the consumer for the time they spent on the matter
themselves. It was not clear to us why $850 was recommended, however. In recommending
compensation for non-financial harm, consumers and banks would benefit from more certainty as
to how such decisions are made.
ADRBO’s board took steps in 2022 (technically outside of our review period) to address this
uncertainty by adopting a non-financial harms policy. However, the policy lacks certainty in two
main respects—it fails to provide adequate case studies to guide investigators on when to
recommend compensation for non-financial harms, and it does not offer ranges from which
investigations may anchor their decisions (e.g., specific monetary ranges depending on certain
scenarios).
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Recommendation
ADRBO should reform its approach to non-financial harms and indirect financial harms in the
following ways:
● To provide certainty, ADRBO should create multiple levels for non-financial harm/indirect
financial harm (low, medium and high), with set compensation amounts or ranges for each
one; and,
● When providing a determination with respect to compensation for non-financial
harm/indirect harm, ADRBO investigators should provide detailed reasons as to why they
came to their conclusion.
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6. OPERATIONAL EFFECTIVENESS
6.1

Performance During Review Period

Table 2: ADRBO’s Banking Investigations (2016-2020)
Year
2020

Number of Opened % Increase Year Number of Closed
Cases
over Year in Opened Cases
Cases
584
15%
528

2019

509

80%

478

2018

288

5%

284

2017

275

22%

267

2016

225

36%

213

6.2

ADRBO’s Fee Structure

ADRBO charges member banks a flat administrative fee and further investigation fees at an hourly
rate. We discussed this fee model with ADRBO’s management and ADRBO’s member banks.
The banks all agreed that the fee structure was transparent and fair. Management noted that the
pressure of the hourly rate pushes banks to settle early, providing faster dispute resolution for
consumers. While we did not see specific evidence to this effect in our file review, we find that
claim to be reasonable.
ADRBO management stated that the fee structure provided adequate resources for ADRBO to
function. The investigators we spoke to felt that they had adequate resources to conduct their
investigations. We did not hear of major service problems in our review that could be tied to
budgetary resources.

6.3

Obtaining Redress for Consumers

ADRBO’s ability to obtain redress for consumers who have been legitimately wronged by their
banks is crucial to its legitimacy as an impartial and effective ECB and to the Canadian public’s
confidence in the banking sector. When consumers receive less than is recommended by
ADRBO, or when they receive nothing at all, this harms the reputations of Canada’s banking
system and ADRBO. While a refusal has never occurred, the possibility of a refusal does exist,
and therefore we discuss the system below.
If a bank refuses to compensate a consumer after a recommendation to do so by ADRBO, the
ECB will “name and shame” the bank, posting the refusal (and identifying the bank) on its website.
This system reflects a deterrence-based approach, with the rationale that banks will not risk the
reputational damage by refusing a recommendation.
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While we heard from advocates that this tool was inadequate, and they preferred binding
authority, in the banking context the “name and shame” system appears to have worked, at least
from the perspective of outright refusals. The banks we spoke to indicated that they would never
risk the public reporting of a refusal and the possible reputational damage that could cause.
While outright refusals are not an issue in the banking context, we believe the current system is
inherently limited in its ability to obtain adequate redress for consumers, since it provides an
economic incentive for both parties to settle for amounts below ADRBO’s recommendation. When
a bank makes an offer to a consumer under the current system, both parties know that, if the
consumer does not accept the offer and the parties are not ultimately able to reach an agreement,
the bank will not ultimately be forced to pay the consumer anything. This leads to an imbalance
of negotiating power, where harmed consumers could be induced to accept lesser settlements
because of the threat that they will ultimately receive nothing. In these circumstances, the harmed
consumers’ only recourse is to the courts, the costs of which are likely prohibitive. This
undermines ADRBO’s only enforcement mechanism and the fairness of the system as a whole.
The policy alternative to the “name and shame” approach is to grant ADRBO binding authority.
There has been a significant policy debate about binding authority in the ECB context in Canada.
However, much of the debate on this topic has centered on OBSI and its investment mandate,
where investment firms have occasionally refused to follow OBSI recommendations. However,
the two ECBs are interlinked on the banking side, and therefore we believe any discussion about
binding authority for OBSI on its banking mandate must include ADRBO.
Given the concerns that consumer groups have about competition for member banks between
OBSI and ADRBO, we believe it would be inappropriate to grant binding authority to just one
without granting it to the other. If, for example, OBSI were given binding authority in its banking
mandate and ADRBO was not, then it could result in banks leaving OBSI for ADRBO. This would
erode confidence in the ECB system.
We also note that binding authority is an internationally-recognized best practice. Citing the World
Bank's 2012 Good practices for financial consumer protection, the INFO Network Guide
recommends the following best practices in setting up a financial services ombudsman scheme:
Consumers have access to an affordable, efficient, respected, professionally qualified and
adequately resourced mechanism for dispute resolution, such as an independent financial
services ombudsman or equivalent institution with effective enforcement capacity. The
institution acts impartially and independently from the appointing authority, the industry,
the institution with which the complaint has been lodged, the consumer, and the consumer
association. Decisions by the financial services ombudsman or equivalent institution are
binding on the financial institution. (emphasis added)
We summarize various arguments we heard in favour and against binding authority in the table
below.
Table 3: Binding Authority – Pros and Cons
Binding Authority – Pros and Cons
Pros
Cons
● A binding system would ultimately be
● A binding system would be more
more efficient and quicker because there
adversarial and less collaborative than
would be less focus on coming to a
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mutual resolution (i.e., less focus on buyin from banks and less back and forth
with banks)
● A binding system would level the playing
field between banks and consumers and
address consumer impartiality concerns,
leading to improved consumer
confidence, improved consumer
experience and decreased attrition in
ADRBO’s process
● Binding authority would cause banks to
take the ADRBO process more seriously,
leading to increased engagement in
ADRBO’s process and increased
legitimacy for ADRBO
● A binding system would lead to increased
consumer compensation
● Binding authority is an international best
practice
● Binding authority would require certain
enhanced processes, which may lead to
more informed and fairer decisions

the current system, which may reduce
consumer experience
● A binding system may require procedural
enhancements, leading to the potential for
added delays, procedural complications
and increased costs

We believe that the arguments in favour of giving ADRBO binding authority outweigh the
arguments against giving it binding authority. Most significantly, we believe the current system
provides an economic incentive for both parties to settle for amounts below ADRBO’s
recommendation. While there is merit to the view that a binding system would require certain
procedural enhancements that may lead to added delays and increased costs, we believe that
the system can be tailored to find the appropriate balance between speed and efficiency and
procedural fairness. We also note that this recommendation is in line with the position of the Prime
Minister and Minister of Finance.
For the binding decision-making model to be adopted, we recommend a model similar to the one
suggested by the INFO Network Guide and the models employed by FOS UK and AFCA.
Specifically, we believe the process should involve the following steps:
1. an ADRBO investigator investigates the case;
2. if the investigator determines that compensation is warranted, the investigator will attempt
to facilitate a reasonable settlement between the parties;
3. if a facilitated settlement cannot be reached, the investigator sends the parties a written
recommendation about what the outcome should be;
4. if either of the parties rejects the recommendation, both parties are able to submit further
arguments and evidence, and a separate, senior member of ADRBO’s staff with
appropriate experience and training who has not been previously involved in the case
(perhaps one of its deputy ombudsmen) issues a final decision;
5. if compensation is awarded, the complainant has a defined amount of time to accept the
decision;
6. if the complainant accepts the decision within that timeframe, the decision is binding on
both the bank and the complainant, and the complainant cannot pursue the matter in court;
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7. if the complainant rejects the decision, or does not accept the decision within the specified
timeframe, the decision is not binding on either party, and the complainant is free to pursue
the matter in court.
Recommendation
ADRBO should be empowered to make awards that are binding on the firm and on the
consumer, if accepted by the consumer.

6.4

Quality Control

We reviewed ADRBO’s policies and procedures with respect to internal quality control on files.
We also discussed the matter with multiple investigators, one of whom told us that ADRBO does
not have “a formal peer review process.” Comments from ADRBO management were minimal
and often focused on clarification of points, another investigator told us.
In early 2022, ADRBO adopted a “Policy and Procedure regarding Role of the Ombuds Team
during the Investigative Report Comments Process” outlining the role that the senior leadership
team will play on a go forward basis. The policy outlines key features of investigation reports,
including the following goals:
1. Demonstrate an understanding of the “story” of the case and articulate the matters at issue;
2. Demonstrate to both Parties that their sides/arguments were heard, understood and
considered;
3. Lay out the investigator’s analysis and reasoning in such a manner that both Parties can
understand the “flow” of the investigator’s logic and feel comfortable that the decision reached
was a fair one;
4. Give the Parties clarity and certainty, such that the possibility of continuing problems is
removed and the Parties can move forward; and
5. Give anyone else who might read the final report clarity and certainty, such that the final report
“holds up” if used in another dispute resolution setting, such as a court of law.
The policy requires the members of the Ombuds team who assigned the file to the investigator to
review the file with these goals and the other principles outlined in the policy in mind. While none
of the files we reviewed were completed when this was in place, we welcome the policy as a first
step in ensuring strong quality control at ADRBO. We encourage ADRBO to review the success
of its implementation with investigators on an ongoing basis. With this and other new policies
recently implemented by ADRBO, we encourage the board and senior management to ensure
continued compliance through annual reviews and risk-based compliance check-ins.
Recommendation
ADRBO’s board and senior management should conduct annual reviews and risk-based
compliance check-ins to ensure compliance with recently implemented policies.
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7. COMMISSIONER’S GUIDANCE-13
For the reasons described throughout this report, we conclude that ADRBO is substantially
compliant with the Commissioner’s Guidance-13 and continues to be fit for registration as an
ECB.
ADRBO deals with complaints made by persons against its member banks. Its reputation for being
operated in a manner that is consistent with the standards of good character and integrity is mixed,
with consumer representatives considering it biased toward member banks. Since the FCAC
Review, ADRBO has made significant efforts to become more accessible, accountable, impartial
and independent, and has undertaken changes to discharge its functions and perform its activities
in a more transparent, effective, timely and cooperative manner. We believe that these efforts at
improvement should be recognized.
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APPENDIX “B” INDEPENDENT EVALUTION TERMS OF
REFERENCE
Terms of Reference
5-year third-party evaluation under section 7 (p) of the Complaints (Banks, Authorized Foreign
Banks and External Complaints Bodies) Regulations, SOR/2013-48, to the Bank Act (the
“Regulations”)
The ADR Chambers—Banking Ombuds Office (the “ECB”), in consultation with the Financial
Consumer Agency of Canada (the “FCAC”), has set the following Terms of Reference, in
accordance with section 7 (p) of the Complaints (Banks, Authorized Foreign Banks and External
Complaints Bodies) Regulations, SOR/2013-48, to the Bank Act (the “Regulations”). Under these
Terms of Reference, the selected evaluator will:
a. Evaluate whether the ECB demonstrates accessibility, accountability, impartiality and
independence and discharging its functions in a transparent, effective, timely and cooperative
manner as per the Regulations and considering the Commissioner’s guidance in CG-13;
b. Evaluate whether the ECB can monitor, identify and report potential non-compliance. Review
and make recommendations concerning systemic reporting;
c. Review the ECB’s policies regarding maintaining the independence of investigators and other
members of the Ombuds team;
d. Review investigators’ experience in applying and understanding of, procedural fairness. Ensure
that investigations are being conducted by knowledgeable and experienced investigators and that
the resulting reports are clearly written, balanced, thorough, and fair;
e. Review how principles of active investigations are applied at each stage of the complaint review
process, ensuring that all issues that are in mandate are investigated and that due consideration
is given to all issues identified (including issues that are not fully developed or presented by the
complainant in their submission); Active investigations involve:
i. Asking the consumer questions during the intake process;
ii. Helping consumers articulate their complaints;
iii Helping consumers understand their rights and responsibilities;
iv. Identifying relevant documentation;
v. Requesting evidence from consumers and banks; and vi. Providing access to resolution
services at no cost without any requirement for legal representation.
f. Review how principles of active investigations are applied by investigators in seeking areas of
mutual agreement. Evaluate whether investigators seek to mediate files and neutrally shuttle
offers between the parties where appropriate. Review corresponding mediation policies;
g. Evaluate the procedures in place to ensure the accuracy and fairness of investigations.
Evaluate whether both parties to an investigation have had the opportunity to consider, challenge
or contradict any evidence. Review whether both parties were made aware of the nature of the
submissions made by the other party at the time of the investigation, such that the proper
opportunity to present their own case was afforded to them;
39

h. Review whether the right to be heard (audi alteram partem) of both parties to a complaint is
upheld throughout the process. Review whether complainants have access to a process that
addresses their right to be heard by way of a comments process; and
i. Review and make recommendations for the handling of matters involving non-financial harm(s)
in the ECB’s internal procedures and public-facing material.
Scope of Evaluation/Methodology
a. 100 completed (closed) complaint files;
b. 50 completed (closed) complaint investigation resulting in final investigative reports to be
analyzed in detail, verifying that the resulting investigation reports are clearly written, balanced,
thorough, and fair; and
c. A desk review of ADRBO’s current policies and procedures, including interviews with
investigators and staff.
The evaluator will consider the following standards (available at the following hyperlinks): the
legislation, the regulations and the FCAC’s CG-13: Application guide for external complaints
bodies. Where relevant for these 5-year regulatory evaluations, the evaluator may also
independently consider the ECB’s performance in light of international best practices, including
the recent UN resolution on the role of the Ombudsman (A/RES/72/186), similarly situated
ombuds organizations and regulatory frameworks, and principles of natural justice.
Sampling Instructions and Stratification
The case review period will be set as two years from the end of the 5-year evaluation review
period, and files may be selected from August 31, 2018—August 31, 2020. In order to have a
sufficient sample to address the evaluation criteria identified above (in particular d, f, g & h), the
following stratification subsets for randomly selected cases have been identified.
a. Case review
100 randomly selected cases from the case pool of all cases between August 31, 2018—August
31, 2020. The specific case selection will be left to the evaluator though cases selected should
reflect the percentage of cases in the case pool. Percentages of each outcome to be reviewed
(e.g. settlements, findings in favour of the consumer, out of mandate) will be provided to the
evaluator in advance of the evaluation.
b. Investigative reports
This pool will include 50 randomly selected reports from the case pool of all cases between August
31, 2018—August 31, 2020. Within this sample, a subset of 12 or more of the investigative reports
will include a finding in favour of the consumer. Interviewing parties in appropriate
locations/meeting rooms (or by appropriate Zoom, Skype or teleconference method, if required
due to the COVID-19 pandemic) during employees’ regular scheduled workweek;
PIPEDA and Documentation
The evaluator will obtain and analyze relevant documentation and other evidence and view
physical sites to conduct desk reviews when required. The evaluator undertakes to organize
documents and other evidence in a methodical manner, ensuring a chain of custody where
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required. The evaluator undertakes to ensure confidentiality and security of information/details
throughout the evaluation process consistent with the principles of PIPEDA. The evaluator will
ensure that parties and interviewees have an opportunity to review their individual interview notes
and have an opportunity to make additions or changes to text and sign them to confirm accuracy.
ADRBO will cooperate with the evaluator and facilitate access to the information needed to carry
out the review of these cases and materials.
Collaboration and Conflicts
ADRBO will work with the Ombudsman for Banking Services and Investments (OBSI) and the
Financial Consumer Agency of Canada (FCAC) as a part of a Request for Proposal or negotiated
process to select one qualified evaluator that will perform both evaluations. This evaluator will be
free from any conflicts of interest and will be independent of all parties (FCAC, ADRBO, OBSI)
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APPENDIX “C” COMPLAINTS REGULATIONS
Complaints (Banks, Authorized Foreign Banks and External
Complaints Bodies) Regulations
SOR/2013-48

Interpretation
Definitions

1 The following definitions apply in these Regulations.
Act means the Bank Act. (Loi)
complaint means a complaint that is made by a person
(a) to a bank or an authorized foreign bank about a product or service that was
requested or received by the person from the bank or authorized foreign bank; or
(b) to an external complaints body about a product or service that was requested or
received by the person from a member of that body. (réclamation)
external complaints body means an external complaints body that is approved by the Minister
under subsection 455.01(1) of the Act. (organisme externe de traitement des plaintes)
member means a bank or an authorized foreign bank whose request for membership is
accepted by an external complaints body, permitting the bank or authorized foreign bank to
have access to the services of the external complaints body in connection with complaints made
to that body. (membre)
PART 1

Banks and Authorized Foreign Banks
Contact information for Agency

2 (1) For the purposes of subsections 455(4), 456(1), 573(4) and 574(1) of the Act, the
prescribed information on how to contact the Agency is the following:
(a) at its office at 427 Laurier Ave. West, 6th Floor, Ottawa, Ontario K1R 1B9; or
(b) through its website at www.fcac-acfc.gc.ca.
Manner of providing information

(2) For the purposes of subsections 456(1) and 574(1) of the Act, the prescribed manner for a
bank or an authorized foreign bank to provide the information is
(a) in a brochure, statement of account or written statement that contains other
information that is required to be disclosed under the Act in respect of an arrangement
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referred to in subsection 452(3) or 570(3) of the Act, a payment, credit or charge card,
the cost of borrowing or any other obligation of the bank or authorized foreign bank
under a consumer provision; or
(b) in a separate document.
Information regarding complaint procedures

3 A bank or an authorized foreign bank must inform a person who makes a complaint to it about
the procedures that it has established under paragraph 455(1)(a) or 573(1)(a) of the Act for
dealing with complaints and must provide the person with any information that is necessary to
enable them to meet the requirements of those procedures.
Information regarding complaints

4 A bank or an authorized foreign bank must make the following information available to the
public on an annual basis:
(a) the number of complaints that were dealt with by the officer or employee designated
by the bank or authorized foreign bank to deal with complaints who holds the most
senior position identified for that purpose in the procedures established by the bank or
authorized foreign bank;
(b) the average length of time taken by that officer or employee to deal with the
complaints; and
(c) the number of complaints that, in the opinion of the bank or authorized foreign bank,
were resolved by that officer or employee in accordance with those procedures to the
satisfaction of the persons who made the complaints.
PART 2

External Complaints Bodies
Purpose

5 The purpose of this Part is to enhance the process for dealing with complaints under the Act
by establishing a scheme for external complaints bodies that are accessible, accountable,
impartial and independent and that discharge their functions and perform their activities in a
transparent, effective, timely and cooperative manner.
Approval — reputation

6 (1) A body corporate that applies for approval under subsection 455.01(1) of the Act must
have a reputation for being operated in a manner that is consistent with the standards of good
character and integrity.
Policies, procedures and terms of reference

(2) Before it applies for approval, the body corporate must have policies and procedures, and
terms of reference to govern its functions and activities as an external complaints body, that
would enable it to meet the conditions that are set out in section 7.
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Maintaining approval

7 Every body corporate that is approved by the Minister as an external complaints body must,
as conditions of maintaining that approval,
(a) maintain a reputation for being operated in a manner that is consistent with the
standards of good character and integrity;
(b) make its services as an external complaints body available across Canada in both
official languages and offer those services free of charge to persons who make
complaints to it;
(c) ensure that every person who acts on its behalf in connection with a complaint is
impartial and independent of the parties to the complaint;
(d) accept as a member any bank or authorized foreign bank that makes a request to it
for membership;
(e) if a person has made a complaint to it in respect of a bank or an authorized foreign
bank that is a member of another external complaints body, provide the person with the
name of that other body and its contact information;
(f) if it determines that all or part of a complaint is outside its terms of reference, provide
the person who made the complaint with written reasons for that determination within 30
days after the day on which it receives the complaint;
(g) transfer a complaint received by it and all related information that is in its possession
or control to another external complaints body if a bank or an authorized foreign bank
that is a party to the complaint becomes a member of that other body before a final
recommendation is made in respect of the complaint;
(h) advise the parties to a complaint that is transferred to it by another external
complaints body in writing
(i) that a bank or an authorized foreign bank that is a party to the complaint has
become a member of the body corporate, and
(ii) that the complaint has been transferred to it;
(i) advise the Commissioner in writing if it determines that a complaint raises a systemic
issue;
(j) inform the parties to a complaint about its terms of reference and procedures for
dealing with complaints and, on request, provide them with any further information and
assistance necessary to enable them to understand the requirements of those terms of
reference and procedures;
(k) deal with complaints in a manner that affects only the parties to them;
(l) make a final written recommendation to the parties no later than 120 days after the
day on which the information that it requires to deal with the complaint, as set out in its
terms of reference and procedures, is complete;
(m) consult at least once a year with its members, and with persons who have made
complaints to it since the previous consultation, with respect to the discharge of its
functions and performance of its activities as an external complaints body;
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(n) submit an annual report to the Commissioner on the discharge of its functions and
performance of its activities as an external complaints body, which includes
(i) a summary of the results of any consultation with its members and with
persons who have made complaints to it,
(ii) in respect of each of its members, the number of complaints that it received,
the number of complaints that it determined were within its terms of reference,
the number of final recommendations that it made and the number of complaints
that, in its opinion, were resolved to the satisfaction of the persons who made
them, and
(iii) the average length of time taken to deal with complaints;
(o) make the annual report available to the public after it is submitted to the
Commissioner;
(p) submit every five years to an evaluation of the discharge of its functions and
performance of its activities as an external complaints body that is conducted by a third
party in accordance with terms of reference established by the body corporate in
consultation with the Commissioner; and
(q) make information available to the public about
(i) its constitution and governance and the identity of its members,
(ii) the terms of reference that govern its functions and activities as an external
complaints body,
(iii) all sources of funding for its functions and activities as an external complaints
body, including the fees charged to each of its members for its services and the
method of calculating those fees, and
(iv) the results of the most recent five-year evaluation.
Information relating to external complaints body

8 (1) A bank or an authorized foreign bank must display and make available to the public at all
of its branches and points of service where products or services are offered in Canada, and on
every website through which products or services are offered in Canada, copies of a written
statement disclosing the name of the external complaints body of which it is a member and with
which it must cooperate and the contact information for that body.
Definition of point of service

(2) In this section, point of service means a physical location to which the public has access
and at which a bank or an authorized foreign bank carries on business with the public and
opens or initiates the opening of retail deposit accounts through natural persons in Canada.
Information relating to complaints

9 A bank or an authorized foreign bank must provide the external complaints body of which it is
a member with all information in its possession or control that relates to a complaint after the
external complaints body notifies it that the complaint has been received in respect of it.
Notice of transfer of membership
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10 A bank or an authorized foreign bank must give the Commissioner and the external
complaints body of which it is a member written notice of a request, or an intention to make a
request, to become a member of another external complaints body at least 90 days before the
day on which it becomes a member of that other body.
PART 3

Obligation Regarding Information
Language

11 All information that is provided under these Regulations by a body corporate, a bank or an
authorized foreign bank must be in language that is clear, simple and not misleading.

Repeals
12 [Repeal]
13 [Repeal]

Coming into Force
14 These Regulations come into force on September 2, 2013.
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APPENDIX “D” COMMISSIONER’S GUIDANCE-13

CG-13 Application guide for external
complaint bodies
Publication date: April 10, 2013
Effective date: September 2, 2013
Modified on February 9, 2016, to include Frequently Asked Questions

1. Definitions
The following definitions apply in this guide.
Applicant
The applicant means a “body corporate” incorporated under Canada Not-for-profit Corporations
Act or under the Canada Business Corporations Act, whose purpose under its letters patent, in
the Minister’s view, is dealing with complaints made by persons having requested or received
products or services from its member financial institutions that have not been resolved to the
satisfaction of those persons under procedures established by those financial institutions under
paragraph 455(1)(a) of the Bank Act.
Investigator
An investigator is an individual who is appointed by the external complaint body (ECB) in
connection with a complaint to conduct the investigation.
Dispute resolvers
A dispute resolver is an individual who is appointed by the ECB to consider and make final
recommendations with respect to complaints.
Member
Member has the same definition as in the Complaints (Banks, Authorized Foreign Banks and
External Complaints Bodies) Regulations.
Complaint
Complaint has the same definition as in the Complaints (Banks, Authorized Foreign Banks and
External Complaints Bodies) Regulations.
Regulations
The Regulations refer to the Complaints (Banks, Authorized Foreign Banks and External
Complaints Bodies) Regulations.
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2. Approval criteria
Pursuant to section 455.01 of the Bank Act, upon the recommendation of the Commissioner of
the Financial Consumer Agency of Canada (FCAC), the Minister may approve a body corporate
whose purpose under its letters patent, in the Minister’s view, is to deal with complaints made by
persons having requested or received products or services from its members, that have not been
resolved to the satisfaction of those persons under procedures established by those financial
institutions under paragraph 455(1) (a).
Before making an approval under subsection 455.01(1) of the Bank Act, the Minister may take
into consideration the Commissioner's recommendation. The Commissioner will take into account
the following:
●

●
●

●

the ability of the body corporate to deal with complaints made by persons having
requested or received products or services from its members, that have not been resolved
to the satisfaction of those persons as described above
the reputation of the body corporate for being operated in a manner that is consistent with
the standards of good character and integrity
the ability of the body corporate to be accessible, accountable, impartial and independent,
and to discharge its functions and perform its activities in a transparent, effective, timely
and cooperative manner
the policies, procedures and terms of reference governing its functions and activities that
would enable it to meet the conditions under Section 7 of the Regulations.

3. Application process
Following submission of a draft application, FCAC’s Supervision and Promotion Branch (SPB) will
review the application request and supporting information during a pre-application period to
ensure that all required documents have been included and to request any further information
from the applicant that it may require. Once FCAC is satisfied that all necessary information has
been received and reviewed, SPB will advise the applicant that the application is certified as
complete.

3.1 Pre-application review procedure
●
●
●
●
●
●

A body corporate intending to apply to FCAC to become an approved ECB should file two
(2) copies of its draft application with FCAC.
FCAC will review the draft application and may contact the applicant to discuss its
completeness, status and outstanding issues.
FCAC will respond to applicants on a timely basis, and where necessary request additional
information from the applicant.
To avoid delays in the processing of its application, applicants are expected to provide
any further information requested within the timeframes established by FCAC.
If any of the information submitted by the applicant to FCAC is changed, replaced or
amended, applicants are expected to advise FCAC of the change as soon as possible.
SPB will review the draft application for completeness.

48

3.2 Application procedure
●

●

●

A draft application package will be certified as complete by FCAC when all requested
information is received in a manner satisfactory to the Commissioner, and the applicant
will be instructed to submit a formal letter of application to the Commissioner requesting
that the Minister approve the application submitted to FCAC pursuant to subsection
455.01(1) of the Bank Act.
FCAC will provide the applicant with an application receipt indicating the date on which
the Commissioner received the application, and a further receipt when the
Commissioner’s recommendation is submitted to the Minister.
Applicable notices will be published, pursuant to subsection 455.01(5) of the Bank Act, in
the Canada Gazette.

4. Information requirements
It is incumbent on the applicant to demonstrate how it meets the various principles and
requirements set out in the Act and the Regulations, through the information it provides to FCAC
in its application. FCAC will review each applicant on a case-by-case basis, recognizing that each
proposed ECB may have a different approach for meeting the requirements in the Bank Act and
the Regulations.

4.1 General information
General information is needed to accurately identify the applicant. The applicant must provide:
●
●
●
●

the proposed English and French names by which the applicant proposes to operate
the location of the head office
the name, position and telephone number(s) of the contact person(s)
a letter authorizing FCAC to discuss the application with the contact person(s).

4.2 Terms of reference
Terms of reference are established to describe the purpose and scope of the operations of
the ECB. Terms of reference are to be made available to the public and must be provided
to FCAC. The applicant’s terms of reference should include the following:
●
●
●
●
●
●
●

the mandate of the ECB
the responsibilities, powers and duties of the investigators and dispute resolvers
the scope and nature of the complaints that the ECB will handle
the types of complaints that fall outside its terms of reference
the process for handling complaints
information on its constitution and governance structure and senior management of the
ECB
details on the board and/or senior management’s role in managing the ECB, including
details on how the board and/or senior management will ensure that the ECB is managed
with good character and integrity
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●
●
●
●
●
●

the terms and conditions for membership and membership fee structures for services
provided
information on how the ECB will ensure confidentiality and privacy of the parties to a
complaint
information on how the ECB will meet public reporting requirements
a list of members or potential members
a statement that the ECB will be subject to a third-party evaluation of the discharge of its
functions and performance of activities, as required in the regulations
any other information relevant to the mandate, purpose and objects of the ECB.

4.3 Corporate information
The applicant must provide FCAC with evidence of corporate authorization, including copies of:
●
●

the applicant’s articles of incorporation and any by-laws
any other pertinent evidence of corporate authority.

4.4 Policies and procedures
The Regulations specify that the ECB must have policies and procedures in place to ensure it is
accessible, accountable, impartial and independent, and discharges its functions and performs
its activities in a transparent, effective, timely and cooperative manner. In addition, the body must
be operated in a manner that is consistent with the standards of good character and integrity.
In the context of its application, the applicant must provide evidence that it has developed
appropriate policies and procedures to meet key elements set out in the Regulations, but must
also provide information regarding how the ECB will ensure that these policies and procedures
are understood internally and externally, are followed by those within the ECB responsible for
delivering on these policies and procedures, and the steps that the ECB will take to ensure the
ongoing effectiveness of the policies and procedures.

4.4.1 Good character and integrity
The ECB must be operated in a manner that is consistent with the standards of good character
and integrity. It is incumbent upon the applicant to demonstrate that it has addressed the issues
of responsible persons, business records and experience, and financial viability to meet the
standards. The application should show:
Responsible persons
●

the ability of the body corporate to be operated responsibly by persons with the
competence and experience suitable for involvement in its operation; the application must
include
o the processes for assessing the initial and ongoing suitability and integrity of
directors and persons who play a significant role in the management or dispute
resolution processes of the ECB, including a process to collect, retain and review
the information
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o

●

adequate screening, criminal record searches and other measures to minimize the
risk of illegal conduct by directors, senior officers and dispute resolvers in carrying
out the ECB’s day-to-day affairs

information on the selection and oversight of investigators and/or dispute resolvers

Business records and experience
●

the business records and experience of the applicant, including
o a brief history of the applicant, including a summary of its experience in complaint
handling, mediation or dispute resolution
o the applicant’s business strategy, including any implementation strategy and
staffing plan to provide services and an analysis of business risks

Financial viability
●

evidence that the applicant has sufficient financial resources to support the ongoing and
long-term operations of the ECB or would have access to the financial resources to enable
it to do so, including
o a demonstration of the adequacy of anticipated capital expenditures and an
explanation of the capital expenditure financing strategy
o supporting information, such as an attestation from a reputable external auditor
and letters of support from investors and/or affiliates attesting to the financial
viability of the body corporate.

4.4.2 Accessibility
The applicant must ensure that complaint-handling is easily accessible and available at no cost
to consumers. ECBs must have adequate policies, procedures and processes in place to accept
any bank or authorized foreign bank as a member.
It is incumbent upon the applicant to demonstrate how the ECB will be accessible to consumers,
banks and authorized foreign banks. At a minimum, the applicant must indicate how the following
information is incorporated in its policies and procedures:
Accessibility to consumers
●
●
●
●
●
●

the provision of services to consumers across Canada in both official languages
the provision of services to consumers free of charge
the availability of information on how consumers will be able to contact the ECB
the ability to allow consumers to communicate by writing, email, fax or electronically with
the ECB (how to submit complaints)
the availability of information about the complaint-handling process to consumers written
in language that is clear, simple and not misleading
the process to inform complainants about its terms of reference and procedures for dealing
with complaints, and to provide information to assist them in understanding those
requirements

Accessibility to members
51

●

the process to inform members about its terms of reference and procedures for dealing
with complaints, and to provide information to assist them in understanding those
requirements.

4.4.3 Accountability
The Regulations require that ECBs be accountable to consumers, members and FCAC. The
applicant must demonstrate that policies or procedures are in place to ensure accountability,
including but not limited to the following.
Annually, ECBs must
●

●
●

consult with its members, and with persons who have made complaints to it since the
previous consultation, in regard to the discharge of its functions and performance of its
activities as an ECB
report the findings of said consultation to the Commissioner and make the findings publicly
available through its annual report
report complaint related data as required by the Regulations.

The ECB must also do the following in relation to its engagement with FCAC as required by the
regulations:
●
●
●

●

report regularly to FCAC
report any systemic issues to the Commissioner without delay
undertake an evaluation by a third party of the discharge of its functions and performance,
in accordance with terms of reference established in consultation with the Commissioner
every five years, and make the findings available to the public
monitor and assess the board of directors’ and/or senior management’s commitment to
and delivery of regulatory requirements, including the complaints process.

4.4.4 Impartiality and independence
The ECB and those who act on behalf of the ECB in connection with a complaint must be seen
to be impartial, unbiased and independent when dealing with complaints. At a minimum, FCAC
expects the applicant to demonstrate that the investigators and dispute resolver(s), whether
employed by the ECB or engaged under contract:
●
●
●
●
●
●

have no previous involvement with the case
have no personal or pecuniary interest in the outcome of any particular case
are not compensated or evaluated for their performance based on the outcome of any
particular case
maintain a professional designation or be required to receive ongoing training in dispute
resolution
have established procedures for addressing and dealing with cases, conducting
investigations and rendering decisions
have well defined terms and conditions for employment, including clear processes for
performance management
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●

are solely responsible for their recommendations and not subject to review or change by
senior management or others in the organization who have not been involved in the
process.

The applicant must also demonstrate how it will seek to ensure that persons who act on its behalf
in connection with a complaint will do so in a manner that avoids conflicts of interest and is
impartial in his or her execution and is independent of the parties to the complaint. This must
include the following:
●
●
●
●

●
●

information on the ECB’s investigators and/or dispute resolvers’ professional standards,
such as experience, training, designations, etc.
policies governing ethics and conflicts of interest
training requirements
details about how investigators and dispute resolvers are hired or engaged, including a
description of their responsibilities, the terms and conditions of their appointment and any
reporting relationship to senior management and/or the board of directors
details of the investigators and dispute resolvers’ compensation structure and
performance evaluation
monitoring and assessment of the application of the policies and procedures.

The applicant must also have policies and procedures in place to demonstrate how these
principles will be implemented by the ECB.
To ensure the impartiality and independence of the complaint resolution process, the relationships
between the applicant ECB and its members (contractual, financial, business or otherwise) should
not impact or be perceived to impact the outcomes of the complaints resolution process. To this
end, the ECB will need to demonstrate that it:
●

●

●
●

●

reviews and evaluates, on a regular basis but no less than once per year, any significant
financial, business and other relationships between it and any of its members to assess
whether there is any actual or perceived impact on its independence or impartiality
undertakes this assessment of relationships with its members in the light of what a
reasonable and informed third party would likely conclude could or be perceived to impact
said processes
ensures that all the specific facts and circumstances available to the ECB at the time are
appropriately considered and weighed in the context of the relationship assessment
takes the necessary steps to eliminate, or reduce to an acceptable level, any actual or
perceived risks associated with said relationships, through the application of appropriate
standards and/or safeguards as required
has a process to report to the Commissioner of FCAC the findings and outcome of the
review and assessment upon completion.

The applicant must also provide FCAC with the following information, where applicable:
●

●
●

a corporate structure chart (showing percentages of voting and non-voting shares owned)
for the applicant and any parent corporation, including all affiliates of the applicant and
any parent company
a list of all classes and attributes of voting and non-voting shares
a certified or authenticated list of all shareholders [see footnote 1] and board members
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●

●
●

●

●
●

the name and address of each director who directly or indirectly beneficially owns more
than 10 percent of any class of shares of the applicant, including
o the number of shares held
o the class and attributes of the class
the current employer/occupation of each director and relationships to shareholders, if any
any agreements or arrangements among shareholders of the body corporate or any
agreements or arrangements between or among any holding company and any affiliated
corporation of the body corporate related to the governance or management of the body
corporate
projected staff complement of the organization and a complete organization chart that
clearly identifies reporting lines for senior positions, key responsibilities within the ECB
and a description of the functions the identified individuals will perform
details on all sources of debt and equity funding for the ECB, as well as funding received
from members, including any formula to calculate membership fees
information on and examples of the arrangements and contractual relationships between
the ECB and its members.

4.5 Discharge of functions and performance of activities
The applicant must identify how it will discharge its functions and perform its activities in a
transparent, effective, timely and cooperative manner.

4.5.1 Transparency
FCAC expects the applicant:
●

●
●
●

to demonstrate how the ECB will make available to the public information on its terms of
reference, complaint data, complaint-handling process, results, procedural rules,
operations, membership and funding
to establish data collection and retention standards
to inform the parties to a complaint of the existence of applicable limitations period
to undergo a third-party evaluation, overseen by the Commissioner of FCAC, every five
years with the results publicly available.

4.5.2 Effectiveness
To ensure that consumers and the satisfactory resolution of complaints would be the focus for all
ECBs, the applicant must show:
●
●
●

how its complaint-handling procedures and outcomes are suited to the nature of the
complaint
how senior management demonstrates its commitment to these principles through the
provision of training and resources
its process for notifying and providing supporting information to FCAC on systemic issues,
leaving the role of investigation of such issues to FCAC.
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4.5.3 Timeliness
FCAC expects the applicant to demonstrate that a final written recommendation regarding
complaints would be provided no later than 120 days after the day on which the information that
it requires to deal with the complaint, as set out in its terms of reference and procedures, is
complete.
If a consumer has a complaint that is not covered by the ECB’s terms of reference, it must have
a policy of notifying the consumer with a written reason within 30 days after receipt of the
complaint.

4.5.4 Cooperation
FCAC expects each applicant:
●
●
●

●

●
●

to have a membership acceptance protocol(s) with clear membership requirements
to demonstrate how it will cooperate and resolve disputes with members
to have policies and procedures in place to ensure that complainants with pending cases
of any new member that joins an ECB from another ECB are notified without delay of this
change
to have policies and procedures in place to transfer a complaint received by it and all
related information that is in its possession or control to another ECB without delay if a
member becomes a member of another ECB before a final recommendation is made in
respect of the complaint
to have procedures to ensure that sufficient, pertinent and timely information regarding
decisions is communicated to members
to have procedures to direct persons who have made complaints to the correct ECB if the
bank or authorized foreign bank is not member of that ECB.

Frequently Asked Questions
1. Question
According to subsection 7(n) of the Complaints (Banks, Authorized Foreign Banks and External
Complaints Bodies) Regulations, ECBs are required to submit an annual report to the
Commissioner on the discharge of their functions and performance of their activities as external
complaints bodies and include prescribed information in the report. The report must then be made
public without delay after it is submitted to the Commissioner.
What is the expected time frame for submitting this report for the first year of operation of the ECB
and moving forward?

Answer
The report for the first year of operation should cover the activities from the date the ECB received
approval to October 31.
Annual reports are to be submitted within 135 days after October 31 of each year.
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2. Question
Subsection 7(o) of the Complaints Regulations requires ECBs to publicly report complaint data.
Do all ECBs report in exactly the same way?

Answer
Paragraphs 7(n)(ii) and 7(n)(iii) of the Complaints Regulations require an ECB to report the
following complaint data:
●
●
●
●
●

the number of complaints received
the complaints that it determined were within its terms of reference (TORs)
the number of final recommendations
the number of complaints that, in its opinion, were resolved to the satisfaction of the
persons who made them and
the average length of time taken to deal with complaints

Subsection 455.01(1) of the Bank Act stipulates that the Minister may approve more than one
ECB and each ECB determines its own TORs. If the TORs differ, it is expected that complaint
data would be reported differently, as they would be dependent on what each ECB considers to
be within and outside of its TORs. ECBs are required to publicly disclose their TORs.

3. Question
Subsection 7(k) requires ECBs to “deal with complaints in a manner that affects only the parties
to them”.
Does that mean that ECBs no longer investigate many of the complaints they currently receive?
For example, complaints related to joint deposit accounts, joint chequing accounts, residential
(family) mortgages, joint lines of credit, and jointly held investment accounts could all potentially
be covered by this section.

Answer
The intent of this subsection is to ensure that ECBs focus on the individual complaints that they
receive. If consent is withheld or not given by all parties to the joint account, the ECB cannot deal
with the complaint in a manner that affects the non-consenting party.
If, in the course of their investigation, the ECB finds that other bank clients may be similarly
impacted, it is required to report this potential systemic issue to FCAC, as per subsection 7(i). For
example, if an issue is identified with mortgage prepayment disclosure that affects more than one
consumer, the ECB must report the underlying issue to FCAC.
In our view, ECBs are not to investigate the following types of complaints but are required to report
them to FCAC:
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1. class-action-type complaints or where a complaint uncovers a systemic issue. This type
of complaint refers to a shared issue that affects more than one person. The ECB should
investigate the individual’s complaint, but not the collective complaint.
2. a complaint received from a person (third party) complaining on behalf of another person
where consent is not received from the party to the complaint. [See footnote 2.]

4. Question
According to subsection 7(l) of the Complaints (Banks, Authorized Foreign Banks and External
Complaints Bodies) Regulations, ECBs are required to “make a final written recommendation to
the parties no later than 120 days after the day on which the information that it requires to deal
with the complaint, as set out in its terms of reference and procedures, is complete”.
How should the ECB determine this date?

Answer
ECBs’ policies and procedures should clearly include a process ensuring that investigators obtain
the required information from the parties to the complaint. For example, the internal procedure
should require the ECB investigator to conduct interviews and collect the required information
from both parties promptly. The date when all of the information is received by the ECB should
be tracked in the ECB’s database.
ECBs have noted that, in some cases, the complainant is not available or does not provide all the
information at the outset of the investigation. In other cases, the bank does not provide all
information when contacted. In such cases the 120-day timeline does not begin until the
complainant and the bank have provided all relevant information.
Internal procedures should require that the investigator document the attempts to reach the
complainant and follow up. Should the complainant not contact the ECB within a reasonable
timeframe, as stipulated in the internal procedures, the complainant should be advised that the
file will be closed pending receipt of the requested information. ECB contact information should
be provided, with a reference number, in case the complainant wishes to pursue the complaint at
a later date, bearing in mind that there is a timeline to complain to the ECB, as per its TORs.
ECBs should be aware that section 9 of the Regulations requires a bank to provide the ECB of
which it is a member with all information in its possession or control that relates to a complaint
without delay after the ECB notifies it that the complaint has been received. The bank is expected
to cooperate fully with the ECB’s request pertaining to the complaint.
However, should an investigator not follow the internal procedures of the ECB, the “start date”
[see footnote 3] should not be suspended or restarted. Under subsection 7(l), the 120-day period
starts from the day “on which the information that it requires to deal with the complaint, as set out
in its terms of reference and procedures, is complete.” Information does not mean internal
assessments. For example, if an investigator fails to conduct an interview with the complainant,
and as a result does not gather all the relevant information, the 120-day timeline will not be restarted. Similarly, if the investigator did not disclose a conflict of interest, the 120-day timeline
should not be re-started. The date the investigator initially determined that all the information was
received should continue to be considered the “start date” for calculation of the 120-day timeline.
The final written recommendation should not be delayed solely owing to the errors/omissions of
an investigator.
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Footnote 1
Shareholder is interchangeable with the term “member” as used in the Not for
Profit Canada Act.
Footnote 2
Except where there is a valid power of attorney. Other exceptions may apply, for
instance with regard to minors and trust accounts.
Footnote 3
“Start date” is the date used to determine when the 120-day timeline begins. The
“start date” is considered to be the date on which all the information the ECB
requires to deal with the complaint has been provided to its investigator.
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